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Executive Summary

The Minister for Commerce has called for submissions for a review of the Western Australian industrial
relations system.

Master Builders WA has an interest in this matter and is pleased to provide this submission.

Master Builders recognises the Barnett/Grylls government has taken the decision of not referring the
state’s industrial relations powers to the federal government as a matter of policy. Master Builders
supports this decision and now calls for the harmonisation of state and federal industrial relations laws
with the caveat, where appropriate, as we do not consider the Fair Work Act to be suitable in its current
application to small Western Australian-based employers.

Several issues are identified that Master Builders contends must be amended with minimal delay such
as:-

The Objects of the State Industrial Relations Act
The definition of “industrial matter” under the Act
Banning of union bargaining agents fees

Access to genuine flexible workplace agreements
Overhaul of the union right of entry provisions
Reintroduction of secret ballots before strike action
Limiting strike action to enterprise agreement negotiations only
Banning strike pay

Conducting a genuine modernisation of state awards
Improving the state unfair dismissal procedures
Creation of a separate Building Industry Inspectorate

As the changes to WA's industrial relations systems are likely to be significant following this Review,
Master Builders recommends a further review in 3 years time.

1 Introduction

1.1 Master Builders WA is a state-based organisation and is affiliated nationally with Master
Builders Australia, based in Canberra.
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Master Builders is one of the oldest registered Union of Employers in the Registry of the
Western Australian Industrial Relations Commission (WAIRC). A review of Master Builders
registration reveals it dates back to 1904 being the earliest records of the WAIRC.

Master Builders was formed in 1898.

Master Builders today represents nearly 1500 members in the building and construction
industry in Western Australia. Our membership comprises national commercial builders,
state based commercial builders, specialist commercial sub-contractors, residential builders
and sub-contractors, suppliers, kindred employer associations and government
departments and agencies. Our membership works throughout the metropolitan area and in
most regions throughout Western Australia.

Master Builders membership undertake work throughout Western Australia on:

Commercial/ industrial projects
Residential construction

Civil projects

Resource projects

Infrastructure works

Master Builders has 4 regional offices in:

Bunbury
Albany
Geraldton

Kalgoorlie

Master Builders says given its broad membership it is able to provide this submission which
represents the views of the building and construction industry in Western Australia.

Western Australian Building and Construction Industry

2.1

2.2

The Western Australian building and construction industry is a major economic driver in
Western Australia. The full impact of the financial global downturn remains to be seen with
reports indicating several major construction projects in Western Australia have been
deferred due to a lack of finance, scaled back in size to accommodate reduced finance or
abandoned.

Notwithstanding the reducing levels of construction activity the flow-through impact of the
federal government’s economic stimulus packages are just now beginning to gain traction in
the building and construction industry in Western Australia. Our residential builders advise
sales of first home buyers in the first half of 2009 have been at record highs due to the
combined state and federal first home buyer grants. Coupled with the first home owner
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grants is the federal Building Education Revolution with the Minister for Commerce
announcing the awarding of $324 million to 20 commercial builders on 3 July for the
construction and/or refurbishment of state primary schools. Another $83 million has been
awarded to 83 contractors to carry out maintenance and repair works for public and private
schools. The Western Australian government has also committed itself to a $23.8 billion
construction programme to boost the construction sector to act as an economic buffer.

The Western Australian construction industry workforce as at February 2009 was 122,300
or 10.51% of the state’s workforce (ABS Cat 6291.0.55.003). This represents a reduction
from 124,300 (ABS Cat 6345.0) 12 months before or a 2% decline which is remarkably low
given the extent of the global financial crisis.

The Western Australian workforce was 1,169,600 as at February 2009. (ABS Cat 6291.0)

The economic value of the building and construction industry to Western Australia can be
gauged by the level of construction industry activity as at March 2008. ABS Cat 6345.0 sets
out the following activity:

$10 billion in residential and non-residential construction
$13.489 billion in engineering construction

$23.489 billion in engineering construction approved to commence

In addition to this 2 major natural gas projects with an estimated combined value of $60
billion are currently under consideration for the Burrup Peninsula and Barrow Island.

Preservation of the Western Australian Industrial Relations System

3.1

3.2

3.3

A threshold question hangs over this Review which is; Should the Western Australian
government refer its industrial relations powers to the federal government? Master Builders
understands the current Western Australian government holds a deep seated position that it
will not refer these powers to the federal government. Master Builders acknowledges this
position and makes this submission against this backdrop.

The division of employers and employees between the state and federal industrial relations
systems in Western Australia has been the subject of conjecture for decades due to many
employers preferring to remain covered by the Western Australian industrial relations
framework rather than the federal industrial relations system. For example, Master Builders
did not apply to be named as a respondent to the National Building and Construction
Industry Award 1990, or its antecedent, as the great majority of our employer members
preferred to be covered by state industrial relations laws.

This resulted in a generally accepted view that about 70% of employers in the local building
and construction industry were subject to the state industrial relations system with the
balance captured by the federal industrial relations system. This remained the case until
March 2006 when the former federal WorkChoices industrial relations laws were introduced
based on the Constitutional Corporation powers. The mix of state versus federal industrial
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relations system coverage in the Western Australian building and construction sector
changed substantially from that date.

Following the introduction of WorkChoices in March 2006 Master Builders estimates about
20% of building and construction employers and employees remain covered by the state
industrial relations framework. We note this is lower than the 30% of the Western Australian
workforce estimated to remain covered by state industrial relations laws by WAIRC Chief
Commissioner, Tony Beech, in chapter 15 Conclusion of the 2008 Forty Fifth Annual Report
of the WAIRC.

Our estimation varies from that of the Chief Commissioner's as the building and
construction industry has a workforce that is primarily made up of small businesses or
“mum and dad” enterprises that engage less than 5 persons and comprise about 90% of
the building and construction industry’s national workforce. These small building industry
enterprises will generally have few direct employees, if any, with the male partner generally
providing the labour on site working as a sub-contractor. These small enterprises will
operate as sole traders or partnerships and work in the residential sector and commercial
sector to some degree. That is, whilst a member of the state’s “workforce” these building
industry sub-contractors will not be covered by the Western Australian industrial relations
laws as they are not employees nor employ any one. The term “workforce” can therefore
be distinguished from “employee” as the former is an expansive description and latter more
specific. We do not quibble with the WAIRC Chief Commissioner, rather, clarify the
differences in opinion based on the specifics of the makeup of the building industry
workforce.

The Western Australian Industrial Gazette Appendix XV to 31 December 2008 reveals there
were 167,637 union members in the listed state registered unions. This contrasts to the
1,169,600 members of the Western Australian workforce as at February 2009. A press
report of 27 July 2009 indicates current state union membership has grown to 174,000 in
mid 2009 but even so this represents only 14.8% of the state’s workforce, up from 14.3%
from December 2008.

Of the 167,637 union members in Appendix XV at least 53,022 belong to state public sector
unions. This leaves a little over 114,000 union members who would be employed in the
private sector. That is, about 10% of the state’s private sector workforce are union
members even based on the updated figure of 174,000.

Whilst the state union movement can claim a major increase in union membership in recent
times, membership levels remain way down based on historical data. For example, the
WAIRC Industrial Gazette for December 1991 reveals state union membership at 213,120.
The state workforce was also much lower than the 1,169,600 set out in 4.6 and was in a
time when Freedom of Association laws were honoured in their breach more often than not.
That is overt “No Ticket/No Start” practices were prevalent in Western Australian
workplaces, especially in the mining and construction sectors.

The question of what number of employees rely upon state awards also needs to be
assessed. ABS data reveals since 1990 the national workforce cohort that relies upon
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federal award wages has decreased from 68% in 1990 to only 15% in 2008. Given the drop
in union membership in Western Australia one can draw a conclusion there has been a
similar reduction in employees relying upon state minimum award wages and conditions of
employment locally.

The significant reduction in union membership and employees reliant upon minimum state
award wages and conditions of employment have reached such low levels in Western
Australia that the need for a state industrial relations system more at home in the 1950s
needs to be re-assessed. Master Builders says this Review provides an opportunity to re-
write the state Industrial Relations Act which reflect the needs of a modern 21% century
economy providing a flexible industrial relations system underpinned by an appropriate
safety net.

In short, as the state labour market has moved on from an outdated centralised industrial
relations system the industrial relations framework must be changed to reflect what the
labour market is doing. The market will not return to the old ways as evidenced by the
continuing decline of union membership and relevance of awards in Western Australia over
the last two decades.

Harmonisation with Fair Work Act

4.1

4.2

4.3

Master Builders endorse the principle of harmonisation of the State Industrial Relations Act
with the Fair Work Act with the caveat, where appropriate. Master Builders considers the
new federal Fair Work contains some structural and systemic weaknesses and that
harmonisation for harmonisation sake alone is not sufficient or appropriate grounds to
simply mimic the Fair Work Act.

Master Builders understands the Deputy Prime Minister has called on the Western
Australian government to refer its powers to the federal government as other states have to
provide for one national industrial relations system. With respect to the Deputy Prime
Minister, this appears to be an oversimplification of the position with the NSW government
not prepared to hand over its industrial powers to a federal government whilst the
Queensland government has signalled its willingness to discuss a referral as has South
Australia, but those discussions are far from concluded. Further, those states that may refer
their industrial powers appear keen to retain coverage of their public sector employees
meaning there will not be one federal seamless industrial relations system as the federal
government portrays.

Should Western Australia not refer its industrial relations powers to the federal government
the criticism from the Deputy Prime Minister that Western Australia and those affected
employers will be disadvantaged is overstated. The experience of Master Builders is
smaller state-based building industry employers generally do not trade across the state
border. As indicated in 4.5 many of these small state-based employers can be categorised
as micro businesses and operate within the confines of Western Australia. This means
there can be no economic impediment in how they go about their business should they
remain respondent to the state industrial relations framework.




4.4

4.5

4.6

Indeed there are strong economic arguments why state-based building industry employers
party to the state industrial relations system would not want to be part of a national
industrial relations system.

Award Modernisation comprises part of the Rudd government’'s new federal industrial
relations laws. The federal Modern Awards take effect from 1 January 2010 and apply to all
federal employers and their employees. The impact for small state-based building industry
employers covered by the federal industrial relations system will be:-

VI.

On site construction employers would have to pay redundancy, as defined, by the
Modern On-Site award which includes “resignation” by an employee. Clause 51 —
Redundancy (1)(a) of the State Building Trades (Construction) (SBTC) Award 1987
does not recognise resignation by an employee as a bona fide redundancy.

The WAIRC in Court Session issued a General Order, 2005 WAIRC 01715 for
Redundancy that applied to all state employees. That General Oder took effect on 1
August 2005. That General Order contains an exemption for small employers, as
defined, from having to pay redundancy, as defined, where the employer employs
less than 15 employees. The Modern On-site Award applies to employers with less
than 15 employees. The General Order does not define redundancy as including
resignation by an employee.

Building industry maintenance contractors are covered by the state Building Trades
Award 1968 which is separate to the SBTC Award 1987. These contractors will be
captured by the federal On-Site Modern Award which not only contains the expanded
definition of redundancy inclusive of resignation but higher wages costs including
fares and travel. This also applies to landscape gardeners and pest control operators.

The federal modern On-site Modern award applies to the residential sector and
imposes these additional costs on residential builders and sub-contractors meaning
should those small state-based residential sector employers be shifted to the federal
industrial relations system they will incur higher labour costs.

Master Builders estimates the additional labour cost for redundancy payments alone
for those employers transferred to the federal industrial relations system under the
Modern Awards from January 2010 will be at least $4.6 million.

These additional labour costs for small employers act as a barrier to employment. A
handover of Western Australian private sector employers that remain covered by the
state industrial relations system to the federal industrial relations framework, on
balance, offer few real incentives to employers or employees in contrast to the
disincentives presented.

Master Builders contends it is best to harmonise the state industrial relations system with
the federal industrial relations system, where appropriate, but this ought not be interpreted
to mean the state Act slavishly follows the federal Act.




5 Issues to be Reformed

5.1 Master Builders identifies the following areas that need to be reformed under the State
Industrial Relations Act 1979 as a priority.

Focus of Industrial Relations Act 1979

Definition of industrial matter

Banning of union bargaining agents fees

Access to flexible workplace arrangements

Union right of entry provisions

Secret ballot before strike action

Limiting protected strike action to enterprise bargaining negotiations
Anti-strike pay provisions

Modernise state awards

Minimum Employment Conditions

Creation of a Separate Building Industry Inspectorate
Core Issues
5.2.1 Objects

Master Builders contends the Objects of the Act need to be amended to include
recognition of flexible workplace arrangements underpinned by appropriate and relevant
minimum conditions of employment. We note Section 6 Objects of the Act, places the
main focus of workplace arrangements on “collective agreements”. Given those private
sector employers which remain within the jurisdiction of the Western Australian industrial
relations system are sole traders, partnerships and some family trusts it is inappropriate
that these small employers should be forced to enter into negotiations with a union for a
workplace agreement where there would be few, if any, union members. Whilst some
will argue the Employer Employee Agreements (EEA) under the Act offer an alternative
to a union agreement the reality is they do not. Further comments follow in this
submission on EEAs.

5.2.2 Industrial Matter

The definition of what constitutes an industrial matter for the purposes of the Act in
Section 7 is broad given it encompasses “any matter affecting or relating or pertaining” to
the employment relationship. It is trite to say debate surrounding what is, or is not, an
industrial matter for the purpose of industrial relations has a long and tortuous history.




Master Builders says the definition of an industrial matter under the Act ought be limited
to those matters which “pertain” to the employment relationship.

The breadth of what constitutes an industrial matter under the Act is evidenced by a
decision of the WAIRC Full Bench delivered in April 2004 (FBM 8 of 2003) between
CFMEWU and Sanwell Pty Ltd. That matter dealt with three contentious provisions
contained within the union’s pattern enterprise bargaining agreement. The then WAIRC
Chief Commissioner referred the Agreement to the Full Bench as a test case to assess
the provisions against the Act. The most controversial provisions dealt with were:-

Union Bargaining Agents Fees

Union Bargaining Agents fees attracted much attention in the early part of this decade
by the federal and state industrial relations commissions. The Full Bench convened to
hear submissions in connection with AG 70 of 2003 which included a clause providing
a Union Bargaining Agents Fee of $500 per annum to be paid by those employees
covered by the Agreement. The Full Bench ultimately found in favour of the CFMEUW
finding Union Bargaining Agents Fees was an industrial matter for the purposes of the
Industrial Relations Act as is currently defined by the Act.

Notably, these fees are banned by the Fair Work Act and ought be similarly banned
under the state Act.

Limiting engagement of Sub-contractors

Not only did the Full Bench in FBM 8 of 2003 find Union Bargaining Agents Fee was
an industrial matter for the purposes of the Act but also an Agreement clause that
required the principal contractor to only engage sub-contractors with a union
enterprise agreement. Further, where the CFMEUW discovered a sub-contractor
engaged by the employer had breached other conditions of the EBA such as how the
second sub-contractor paid their employees and/or employed their employees their
contract “was to be terminated” by the principal contractor.

Payment of Union Dues

Master Builders does not consider the collection of union dues ought be defined as an
industrial matter under the Act. Notably, it is not reflected in the Fair Work Act.

The Australian High Court in the second Electrolux decision in 2004 which was
handed down shortly after the Full Bench decision put to bed the folly of the Full
Bench finding as it did that Union Bargaining Agents Fees and limitations on the
engagement of subcontractors were industrial matters for the purposes of the
Industrial Relations Act.

Master Builders contends given the aforementioned decision the definition of
industrial matter under the Act ought be amended to prevent any similar decisions as
this occurring again.




5.2.3 Flexible Workplace Arrangements

As indicated in 4.7 only about 10% of the state’s private sector workforce is unionised
yet small and medium enterprise employers have limited options when it comes to their
workplace arrangements under the state industrial relations framework. These are:

Rely upon the restrictive state awards
Enter a highly restrictive Employer/Employee Agreement (EEA)
Enter a union Collective Agreement

Make common law contracts of employment but still underpinned by the restrictive
award system

It makes eminent sense for state-based small and medium sized employers to be able to
enter into flexible workplace arrangements with their employees. These flexible
workplace arrangements ought be:-

A genuine form of non-union enterprise agreement underpinned by an appropriate
no disadvantage test. The current EEA provisions need to be scrapped. The lack of
interest in EEAs can be assessed by referring to the Forty Fifth Annual Report of the
WAIRC at part 10 which reveals only 172 EEAs were approved since 2005.

The EEA structure is so limited the parties to these agreements effectively retain all
the restrictions of the relevant state award and offer little incentive for any party to
move away from the award. This seemed designed by intent to either force an
employer to remain covered by the restrictive award system or enter into a union
collective agreement which history shows provided little real workplace flexibility
despite paying a premium in wage rates and employment conditions.

Access to a genuine enterprise flexibility provision that allows an employer and
employee to reach agreement to change the governing state award conditions for
individual employees.

Allow individual employment arrangements underpinned by an appropriate no
disadvantage test.

Master Builders does not support the WAIRC having a right to issue orders under
clauses 42H or 42l. Allowing the WAIRC to end negotiations between an employer and
union for an enterprise agreement and impose an enterprise order on an employer does
not fit with providing a flexible workplace arrangement for those employers that remain
within the state industrial relations framework. This takes on greater impetus given the
low level of reliance on award wages and low union membership in Western Australia.

5.2.4 Union Right of Entry

Union right of entry is a vexed issue in the construction industry. Notwithstanding the
Fair Work Act creating union right of entry obligations for unions, union officials and




employers the state union right of entry provisions remain problematic. This arises as
state union officials are empowered under Section 49l of the state Act to investigate
“suspected” breaches of the Occupational Safety and Health Act 1984.

Notably, no state union officials are accredited by WorkSafe WA as WorkSafe
Inspectors not that we make such a suggestion that they ought be as they have not
been trained to the standards of a WorkSafe WA inspector. This means a building
union official when investigating an alleged breach of the OSH Act 1984 is really only
able to express an opinion about what they consider is a breach of the Act or its
regulations.

Regrettably, the construction unions have a chequered history of using safety as a
reason to enter a building site as no prior notice is required under the state Industrial
Relations Act to do so. The abuse of safety by the construction unions as an industrial
relations tool is well known and documented in the building and construction industry.

At paragraph 295, page 100 of Volume 6 of the 2003 Final Report of the Royal
Commission into the Building and Construction Industry, Royal Commissioner Cole,
found:-

“My own investigations during this Commission have confirmed there is
widespread exploitation of occupational health and safety issues by unions in
efforts to secure unrelated industrial ends”

The circumstances in Western Australia have not changed since the issuing of that
Report in February 2003. For example, the Australian Building and Construction
Commission on 2 July 2009 commenced legal action against the CFMEU, its
assistant secretary, Joe McDonald and union safety officer, Mick Buchan, for
allegedly inciting unlawful industrial action on a major Perth construction site which
resulted in the site being stopped for 5 days. The CFMEU and its officials claimed the
site was “unsafe” for all of those 5 days.

In close proximity in time as this incident Mr McDonald also stopped work on 2 other
major Perth construction projects for one day on the grounds the sites were both
“unsafe” due to inclement (wet) weather. The public comments of Mr McDonald
claimed the sites were unsafe due to rain water pooling on some parts of the project’s
floors. As Master Builders understands, WorkSafe were not called to assist or
investigate either of these two matters.

On 16 July 2009 Mr McDonald was responsible for the stoppage of the $500 million
Westralia Square project for one day allegedly on the grounds of safety. Enquiries by
Master Builders to WorkSafe indicate they were not aware of the alleged safety
issues on site until the next day when the stoppage was reported in the press. That is,
the CFMEUW did not seek the assistance of WorkSafe in the matter.

How the union can argue these sites were all unsafe to the extent that the entire
workforce had to leave each site is unjustified and in breach of the Enterprise




Agreements the union and respective builders are party to. Clause 15, Safety Dispute
Settlement Procedure of these Union Collective Agreements contain comprehensive
procedures in connection with resolving safety disputes on site.

Clause 15.2 of the Union Agreement sets out the following:-

“Nothing in the Agreement shall take precedence over the Occupational Safety
& Health Act 1984 (WA) (as amended).

In addition, the conduct of the union, its officials and building workers in these matters
appear to be inconsistent with sections 24, 25, 26 and 27 of the OSH Act 1984. Such
behaviour, regrettably, is consistent with the union’s previous conduct in connection
with safety.

Master Builders is not opposed to union officials having a right of entry to enter a
building site to investigate safety issues but we oppose the implied right to investigate
a “breach” of the OSH Act 1984 when they have no authority under the OSH Act to
make such judgements. This ought not be misconstrued as Master Builders
advocating that building union officials should have such a right. The long history,
conduct and behaviour of construction unions officials abusing safety as an industrial
relations bargaining chip shows they cannot be trusted to carry out such
responsibilities.

Master Builders says the union right of entry provisions under the Act need to be
completely rewritten as they are inappropriate and inadequate. For example, Section
49J requires the WAIRC Registrar to issue a state union right of entry permit to any
person including persons who may not be a union official on demand of a state union
secretary. There are no checks required to be made by the Registrar as to the fithess
of the person or otherwise to hold the right of entry permit and no ability of the
Registrar to refuse to issue such a permit. This is quite inappropriate and requires
urgent remedying.

Union right of entry is a privilege that allows a union official to enter a workplace to
conduct union business where authorised under the Act. The actions of certain state
construction union officials indicate they view union right of entry as an absolute right
to enter any building site and do as they please with little accountability and
considerable immunity.

Master Builders calls for the state union right of entry permits to be issued on the
following conditions:

0 The permit only be issued to current union officials employed by the union
applying for the permit.

0 The onus should rest on the state union secretary to show the person for whom
they make such an application is a current union official and currently employed
by the union.




o A “fit and proper person” test be applied by the Registrar in consideration of any
such application.

0 The fit and proper person test take into account the following:-

Whether the person has a criminal record for violence, threatening behaviour
or trespass convictions.

If the person has a prior record of having breached any state or federal
orders or union right of entry laws.

If the person has a prior history of abusing OSH in a workplace.

0 The Registrar not issue any permit until satisfied the person to whom application
for a permit is made satisfies the above requirements.

0 There are appeal rights to the WAIRC President in the event of the Registrar
refusing to issue a permit.

0 A state union official who concurrently holds a federal union right of entry permit
which is either suspended or revoked by Fair Work Australia will have their state
union right of entry permit automatically suspended or revoked consistent with
the Fair Work Australia decision. Under these circumstances the Registrar must
immediately require the union and union official to surrender that state permit.
Failure by the union and/or official concerned to surrender the permit will incur a
meaningful financial penalty to act as a deterrent.

0 The Registrar should require all state union officials issued with a state union
right of entry permit to submit a current Police Record check every 12 months to
ensure no official issued with a state permit has not been convicted of an offence
that would disallow a permit being issued upon application.

0 Actions of a state union right of entry permit holder such as bullying, use of
threatening and abusive language and behaviour be conduct that can result in
the permit being suspended or revoked by the Registrar. Master Builders calls for
this strong and effective legislative reform in this area given the long history of
some construction union officials being abusive towards building site
management as well as using threatening language and bullying behaviour. Such
conduct ought not be rewarded by there being no suitable and speedy remedy as
a means to demonstrate that union right of entry is actually a privilege bestowed
by the industrial relations laws rather than a right.

Master Builders raises the above point as complaints by Master Builders and
builders to WorkSafe WA about the abusive and intimidating behaviour of union
officials towards site management has resulted in WorkSafe WA replying that it is
the builder’s “duty” under the state OSH Act 1984 to control the situation as the
builder has control of the site. Such a response is a honsense as the employer of




the union official, being the union, apparently has no direct or vicarious
responsibility for the actions of the union’s employee undertaking union business.
At the very least the Industrial Relations Act Regulations should contain protocols
for all union officials especially when exercising right of entry functions.

The state union right of entry laws mirror the federal right of entry laws inclusive of:-

o0 Providing 24 hours prior written notice as a minimum which must be acted on
within 14 days.

0 The notice prescribe the details of site, date and names of union officials seeking
to enter site with a note that no more than 2 union officials “in total” can do so at
any one time.

Master Builders calls for this condition as the CFMEUW/CFMEU has in the past
conducted a “rat pack” strategy, as referred to by the union, in which union
officials numbering in total of up to 7 at a time have entered construction sites in
a show of force and intimidation. Regrettably, a builder member of Master
Builders advises that 5 union officials sought entry to site on the week ending 31
July 2009. This type of union conduct is irresponsible and an abuse of the right of
entry privilege.

o0 Entry be limited to:-
hold discussions with union members during non-work time; or

conduct a time and wages records inspection with the onus on the union to show
reasonable cause on what the alleged underpayment is; or

enter site to hold discussions on workplace safety

Master Builders acknowledges the aforementioned limitation on safety requiring a
minimum of 24 hours written notice before entering site to discuss a safety matter will
be controversial but given the abuse of OSH by the construction unions we say such
a requirement will cause state unions to not abuse OSH as an industrial relations
bargaining chip. Where a union official wants to exercise a right of entry to discuss
site safety the union official must identify what safety issues they wish to discuss as
part of the entry notice served on the builder. This is consistent with a recent decision
of the Federal Magistrate in Hogan v Riley & Others CAG 57 of 2007. Master
Builders understands the ABCC has filed an appeal in this matter but Master Builders
has strongly recommended builders employ this strategy to avoid the union
embarking on a fishing expedition on safety for ulterior motives.

Some flexibility can occur where a union wants to seek entry to site in the event of a
workplace accident but such entry be limited to WorkSafe WA Inspectors also being
called to site.




o0 Union officials seeking right of entry must first show their state right of entry
permit before entering a workplace rather than at the “request” of site
management. Master Builders calls for this requirement as the union official is
carrying out official union duties and producing the permit before entering the
workplace confirms this so long as the official has provided the minimum 24
hours written notice. This practice is consistent with state and federal officials
exercising a right of entry and Master Builders identifies no reason why a union
official ought be subject to a lower standard.

0 Where a person who holds a state union right of entry permit ceases to be
employed by a state union they return the permit within say, 14 days, of ceasing
employment. A financial penalty to apply to the union in any default.

5.2.5 Secret Ballots Before Strike Action

Master Builders supports the inclusion of the Fair Work Act secret ballot before strike
action provisions in the Act but that protected strike action be limited to negotiations for,
or renegotiation of, collective agreements.

5.2.6 Anti-Strike Pay Provisions

Master Builders supports the prohibition of anti-strike pay provisions in the Act as set out
in the Fair Work Act.

Master Builders also supports the introduction of similar provisions as Section 474 of the
Fair Work Act as a mechanism to prevent union officials abusing union right of entry
provisions of holding meetings with union members during non-working hours. That is,
employees who engage in what is unprotected industrial action lose 4 hours pay for
doing so.

5.2.7 Modernise State Awards

Master Builders calls for a genuine award modernisation process to be conducted by the
WAIRC. The WAIRC attempted to conduct an award modernisation in 2004 under
Section 40B of the Act.

Master Builders’ experience of the state award modernisation process was a great
disappointment. The sum outcome of the state award exercise was the WAIRC
standardised the formatting of all state awards with little genuine modernisation
occurring.

The CFMEUW made it clear during the award modernisation process that the union was
not prepared to give up any hard won union conditions and was only prepared to allow
minor ineffectual changes to the building industry awards. The exercise was one of
frustration with little meaningful change despite a major investment in time and
resources by all parties.




A major draw-back of the state award modernisation exercise was the WAIRC had no
ability to arbitrate or make changes other than those agreed by consensus between the
industry parties. As indicated in 5.2.7 the CFMEUW had no intention in agreeing to any
meaningful change to update and/or modernise any of the state building industry awards
to which it is a party.

Master Builders recommends that a new state award modernisation process be
undertaken by the WAIRC and the following conditions apply:

The WAIRC be directed to complete the exercise in say 3 years

The Act provide that awards contain prescribed “allowable matters” to assist the
WAIRC to expedite the matter.

The WAIRC have arbitration powers to modernise an award

Unlike the federal award modernisation process WAIRC decisions on award
modernisation have limited appeal rights.

Minimum Conditions of Employment

6.1

6.2

6.3

Master Builders is not in favour of the federal industrial relations model that from next
January will apply two sets of employment conditions. That being the new federal model
award system and new National Employment Standards (NES). Small employers will have
difficulty in applying both due to a lack of internal resources.

Master Builders prefers to retain the state Minimum Conditions of Employment Act as a
minimum set of employment conditions.

Enterprise Agreements, flexible enterprise award provisions and individual employment
arrangements can be underpinned by a broad No Disadvantage Test of the relevant state
award.

Unfair Dismissal Procedure

7.1

7.2

Given the great majority of employers and employees that remain under the state industrial
relations system are small employers, Master Builders contends the current formalised and
overly legalistic unfair dismissal system needs to be scrapped. Experience shows small
employers and employees are intimidated by this approach with the merits of the cases
buried under the weight of bureaucratic procedures.

Master Builders much prefers an extension of the Employment Dispute Resolution Act 2008
to cover unfair dismissal claims with its emphasis on mediation by the WAIRC to bring
about a outcome in matters of this type. Such procedures are less adversarial in nature and
lend themselves to better outcomes rather than the win or lose result and rancour that
follows as these cases are settled. Master Builders experience has been that the smaller
the employer the greater the personal sense of hurt and emotional trauma experienced by
the parties in unfair dismissal procedures. Mediated outcomes provide a much better
outcome.




Occupational Safety and Health Tribunal

8.1

8.2

8.3

8.4

8.5

8.6

As indicated in 5.2.4 Union Right of Entry, the construction unions have a long history of
abusing safety as a cloak to disguise their industrial relation agendas. It is for this reason
Master Builders was a strong critic of the moves by the previous state government to create
the Occupational Safety and Health Tribunal under the portfolio of the WAIRC.

Master Builders considers occupational health and safety has evolved from being an
adjunct to the industrial relations framework over the past two decades to being a
profession and discipline in its own right. This can be evidenced by the major investment in
increasing the state and federal regulation surrounding workplace safety over that
corresponding time frame. The current moves by the Rudd government to harmonise
federal, state and territory safety laws confirm this contention.

Master Builders stridently opposed the decision of the previous state government to place
the Tribunal under the jurisdiction of the WAIRC. (Industrial Relations Commission
Regulations 2005 — Regulation 95 and Occupational Safety and Health Act 1984 — Section
51G)

This decision was a retrograde step by stereotyping occupational health and safety as
being subservient to the industrial relations system and tainting safety as no more than an
industrial relations subset.

Notably, the matters the Tribunal has jurisdiction to deal with set out in Section 51G can
easily be dealt with by Safety Magistrates under Section 51B of the OSH Act 1984.

Master Builders contends it is a better outcome to allow the Safety Magistrate to deal with
those issues set out in Section 51G under the umbrella of the OSH Act, rather than the
Industrial Relations Act.

Establishment of a Separate Building Industry Inspectorate

9.1

9.2

Master Builders strongly calls for the establishment of a separate building industry
inspectorate to police inappropriate conduct by employers, unions and union officials in the
building and construction industry. Such a move is consistent with the Rudd government’s
decision to replace the Building and Construction Industry Improvement Act 2005 and
Australian Building and Construction Commission (ABCC) with a federal Building Industry
Inspectorate in January 2010, subject to Senate deliberations.

Former state Labour Relations Minister, John Kobelke, established the Building Industry
and Special Projects Inspectorate (BISPI) in March 2001 following the Gallop government’s
ill-advised decision to scrap the state Building Industry Task Force as its very first executive
decision when it won power in February 2001. That decision resulted in the
CFMEU/CFMEUW conducting its notorious “Get Square Time” (GST) campaign where for
several weeks up to 30 union officials, supporters and sympathisers stormed non-union
builder EBA builders sites in a show of union intimidation, coercion and stand-over tactics.




9.3

9.4

9.5

9.6

9.7

9.8

9.9

BISPI was only formed as a result of a strong public backlash and close media attention of
the union’s irresponsible and outrageous conduct.

A copy of the Minister's Media Statement dated 28 March 2001 is attached. Notably, the
then Minister indicated BISPI would be given tougher powers if it became apparent stronger
action was necessary. Regrettably, that never occurred despite major disruption on
construction sites in Western Australia following that date. See section 13 of the attached
Master Builders Submission to the Wilcox Enquiry into the powers for the replacement
inspectorate for the ABCC.

Regrettably, BISPI proved to be a toothless tiger, a term Master Builders coined during
evidence given to the 2002 Cole Royal Commission into the Building and Construction
Industry. This was because it had few effective powers available to it, unlike the previous
state Building Industry Task Force. An overview of the state Task Force prosecution action
is included in the Wilcox submission. The perception BISPI was ineffective can be gauged
by a cartoon from The West Australian newspaper which depicts the inability of the
previous state government to deal with the conduct of the CFMEU/CFMEUW. The building
and construction industry had little confidence in BISPI following 2001 as it did little to
pursue inappropriate behaviour. In 2005 BISPI's warning to a builder that the latter faced
prosecution as the coat hooks in a site amenities shed were too close together did little to
change that view and demonstrated its lack of interest in tackling any hard issues in the
building industry.

The introduction of the BCII Act in October 2005 and the ABCC resulted in a sea change in
the building and construction industry and realisation that the “Rule of Law” did apply to the
industry rather than the law of the jungle as some vested interests want. The perception on
that change can also be gauged by a cartoon from The West Australian in mid 2005.

Master Builders acknowledges the overarching application of the Fair Work Act in the
building and construction industry will displace the state Industrial Relations Act 1979, with
an inevitable clash between federal and state Constitutional powers and state Industrial
Relations Act being displaced in connection with constitutional trading corporations.

Master Builders points out the most effective powers of the former state Building Industry
Task Force came about because one of its members was re-commissioned as a Police
Officer, being formerly a serving senior Police Officer. That allowed the Task Force to
investigate matters involving breaches of the Police Act and Western Australian Criminal
Code. That officer also prepared the briefs for Crown Law meaning no resources were
drawn down from the Western Australian Police Service by the operations of the former
state Task Force.

The success of the Task Force can be gauged following its initial prosecution actions which
demonstrated the “rule of law” did apply to the construction sector, a perception foreign to
some sectors in the construction industry at that time.

A further aspect of the Task Force’s operations was its direct reporting to the then Industrial
Relations Minister, Graham Kierath. This provided the Minister with a direct line of




9.10

9.11

9.12

9.13

communication with the Task Force and access to information about the conduct of the
group and conduct in the building industry. In addition, the Task Force was able to access
senior legal counsel from Crown Law to prosecute its cases with a high success rate.

Regrettably, since the Rudd government has signalled its intention to water down the
effective enforcement and compliance powers of the ABCC post January 2010 the conduct
of the CFMEU has deteriorated. Reports from members in recent weeks include:-

5 CFMEU/CFMEUW officials visiting one construction site in a show of union
intimidation.

CFMEU/CFMEUW officials attending the same site on 4 separate occasions over 10
days.

The CFMEU/CFMEU assistant secretary and one union organiser allegedly making
threats to a scaffolding sub-contractor to scrap its non-union EBA in favour of a union
EBA. Moreover, further allegations have been made of the union officials threatening to
inflict commercial damage on the sub-contractor should it not comply with the unlawful
union demand.

Union officials entering construction sites without any notice saying notice will not be
required any more.

Causing stoppages on three major Perth construction projects for reasons of alleged
safety concerns without any involvement by WorkSafe WA.

Signing up workers when the workers are not working in a classification covered by the
union’s rules.

Making threats to stop work of sub-contractors if they do not comply with union
demands.

The Western Australian Government has allocated $8.3 billion in investment infrastructure
for 2009/2010 with another $15.5 billion allocated in forward estimates to 2012-13. The risk
of industrial relations deteriorating on these projects causing cost blow-outs and delays will
have a major adverse impact on the state budget and state government delivering high
quality services to the Western Australian public over this same time frame.

Moreover, irresponsible industrial action and conduct in the construction industry also
impacts on investor confidence as investors look for certainty and stability in where they
allocate their investment funds, especially against the backdrop of the current financial
crisis and tight international financial markets and tight access to investment funds.

Master builders is aware of commercial builders indicating developers are experiencing
tight funding liquidity as the lending institutions are looking for an almost rolled gold
guarantee there is minimal, if no risk, to their investment funds. Any increase in industrial
instability including union thuggery on construction sites with concomitant construction
delays and cost increases will only add further hurdles for developers in securing funds for




10.

commercial projects — with a flow on impact to builders, specialist contractors, suppliers and
building workers.

9.14 The Western Australian resources sector has played such a major role in stabilising the

state and national economies with mega resource projects currently under construction or
being considered by the joint venture partners that cost many billions of dollars each Master
Builders contends the Barnett/Grylls government has an important duty to ensure the “rule
of law” applies in the construction of these economically important projects in the public
interest.

Further Review

10.1

10.2

10.3

10.4

10.5

10.6

10.7

The changes brought about by the Fair Work legislation are far-reaching and will create a
number of precedents via case law. Many of these are likely to be unforseen.

Western Australia will be affected by the Fair Work regime and the building and
construction industry moreso given the existence of special legislation dealing with its
peculiar problems.

The abolition of the Australian Building and Construction Commission on 31 January 2010
and its replacement by a specialist Building Industry Inspectorate has met with strong
criticism from employer/industry groups and unions alike. The powers and effectiveness of
this new Inspectorate to deal with unlawful behaviour in the building and construction
industry will be important to monitor.

The Minister for Commerce is in a good position to monitor what impact this new
Inspectorate will have on industrial disputation and unlawful behaviour on WA construction
sites. It is encouraging from Master Builders’ perspective that the Minister has already
expressed an interest in this matter for the future well being of the state’s economy.

Many significant reforms are anticipated as a result of this Industrial Relations Review. The
impact of these changes may take some time to have an impact and be properly assessed
by stakeholders.

Master Builders recommends a further review in 3 year’s time to assess whether the
intended aims and objections of this Review are being achieved. Although this Review
need not be as comprehensive as this one, it will be useful to determine what changes,
benefits and/or problems have come about.

Master Builders would welcome the opportunity to clarify or elaborate on any aspect of our
submission or the Review with Mr Amendola. Please contact Mr Kim Richardson on (08)
9476 9800 should the Reviewer wish to take up this opportunity.




