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Common Terms

commencement day - the day the Park Act and Parks Regulations came into operation (i.e. 3 August 2007)

Consumer Protection - The Consumer Protection Division of the Department of Commerce.

Lifestyle village - a caravan park, or an area within a caravan park, that includes long-stay sites that are occupied, or intended to be occupied by individuals having a particular interest or quality in common; for example individuals who are all over 45 years old.

Park or residential park - a caravan park (including a lifestyle village) in which there are long-stay sites.

Relocatable home - a vehicle, building, tent or other structure that is fitted or designed for use as a residence (whether or not it includes bathroom or toilet facilities) and that is or can be parked, assembled or erected on a site in a  residential park.

Site - an area of land in a residential park that is set aside for the use of one relocatable home. More simply, a site is a plot of land on a residential park where a relocatable home can be parked.

Parks Act - Residential Parks (Long-stay Tenants) Act 2006.

Parks Regulations - Residential Parks (Long-stay Tenants) 
Regulations 2007 as amended by the Residential Parks (Long-stay Tenants) Amendment Regulations 2011.
New Agreements and Other Forms in 2011

Q: 
When will the new prescribed agreements and other forms come into effect?

A: The Residential Parks (Long-stay Tenants) Amendment Regulations 2011 were published in the Government Gazette on Tuesday 5 July 2011 and will come into effect on 31 July 2011.  

Park operators will need to use the new forms from 31 July 2011.  Agreements and other forms signed before this date will not be affected. 

Q: Why have the agreements and other forms used by park operators and prescribed in the Regulations been amended? 

A: The main changes to the agreements and other forms have arisen from Recommendation 40 of the Economics and Industry Standing Committee of Parliament's report Provision, Use and Regulation of Caravan Parks (And Camping Grounds) in Western Australia. Recommendation 40 expressed concerns that the term "permanent resident," used in the prescribed agreements between caravan park operators and long-stay tenants, incorrectly implies a right to permanent occupancy.  

The Residential Parks (Long-stay Tenants) Amendment Regulations 2011 amended the Parks Regulations and gave effect to the Committee’s recommendations. 

In summary, the Amendment Regulations include the following provisions:

· amendments that give effect to the intent of the Committee's recommendation and consequential amendments;

· amendments that correct drafting errors, such as inconsistencies between the Act and the Regulations and ambiguities in the Notes; and

· amendments that replace references to the former "Department of Consumer Protection". 

Q: How can I obtain a copy of the changed forms?

A: The Department of Commerce will update the electronic forms and provide them on the Department’s website at www.commerce.wa.gov.au. 
The Department will also mail a covering letter and information disk containing the new agreements and notices and other information to all park operators and key stakeholders. 

Statutory Review of the Act

Q. Are any further changes to the Act and Regulations planned?

A. The Department of Commerce will commence a statutory review of the Act in 2012.  Stakeholders such as park home tenants and operators, the Park Home Owners Association and the Caravan Industry Association of WA will be consulted during the review process.
Coverage

Q: How does the Parks Act impact a current tenancy agreement that was made before the commencement of the Parks Act on 3 August 2007?
A: That depends. 

If you are currently living on a caravan park or lifestyle village and have a written fixed-term tenancy agreement, the Parks Act does not apply to your agreement until it expires or you negotiate a new agreement. Until this happens, your agreement is covered under the Residential Tenancies Act 1987.

If you are currently living on a park and have a periodic tenancy agreement or any tenancy arrangement that is not in writing, the Parks Act applies and the park operator must attempt to make a written agreement with you that complies with the Parks Act within 3 months of the commencement day. 

If you live in a caravan park or lifestyle village and signed a fixed term long-stay tenancy agreement after the commencement day, you are covered by the Parks Act.

Q: I have a fixed-term agreement that I signed before the commencement day. Am I covered under the Parks Act?

A: No.

If you live in a caravan park or lifestyle village and signed a fixed-term tenancy agreement prior to the commencement day, your lease is covered under the Residential Tenancies Act 1987.

Q: I currently live in a caravan park, but never signed an agreement. I am afraid that if I ask the park operator for a written contract they will sell the park for development. Can the park operator do that?

A: The Parks Act does not regulate the sale of caravan parks. However, it is unlikely that a park operator would want to sell a caravan park because of the implementation of the Parks Act. It is entirely possible to agree to a very similar arrangement to your current situation, except all of the terms of the agreement will now be in writing
Contracts

Q: What is the difference between a periodic agreement and a fixed term agreement?

A: A periodic agreement is one with a specific starting day, but does not specify an ending day. A periodic agreement can last for an indefinite time. Either party can give relatively short notice to end the tenancy, which provides both parties with more flexibility.

A fixed term agreement specifies a period of time that the agreement runs for, e.g. one year, 10 years or 50 years. It is harder for either party to end a fixed term agreement, which provides both parties with a greater degree of certainty about the length of time of the tenancy.

Q: What is the difference between and on-site home agreement and a 
site-only agreement?

A: An on-site home agreement is a tenancy agreement under which the long-stay tenant has the right to occupy a relocatable home provided by the park operator. In short, both the relocatable home occupied by the tenant and the site on which the home is located are owned by the park operator.

A site-only agreement is a tenancy agreement under which the long-stay tenant has the right to occupy a relocatable home provided by the long-stay tenant on a site in a residential park. In these circumstances, the tenant will provide their own relocatable home and rent the site provided by the park operator.

Q: I have a 'life time' lease.  Am I covered under the Parks Act?
A: A 'life time' lease commonly refers to a long-stay tenancy agreement which terminates when the tenant dies. Generally speaking, a 'life time' lease is considered to be a fixed term lease, as it expires on the day the tenant dies. Therefore, if the lease was entered into:

· before the commencement day, the agreement would be covered under The Residential Tenancies Act 1987; or

· after the commencement day, the lease would be covered under the Parks Act.

Contracting Out

Q: What does contracting out mean?

A: Modifying or excluding a term or responsibility under a long-stay tenancy agreement is commonly known as 'contracting out'.

The Parks Act requires the inclusion of specific terms in every long-stay tenancy agreement to deal with matters such as rent variations, maintenance of the premises, the conduct of tenants, the park operator's right of entry, the payment of rates, taxes and charges and the assignment or sub-letting of premises. However, the Act recognises that not all these terms would necessarily apply to every situation and therefore allows the parties to agree to exclude, modify or restrict some of them to suit their particular needs prior to entering into an agreement.

Q: What provisions can be contracted out of the Parks Act?

A: The Parks Act contains a number of terms which are negotiable between the parties of the long-stay tenancy agreement. These include:

•
rent variation;

•
charges for additional residents; 
•
rates, taxes and charges payable by the park operator;

•
keeping of pets;

•
vacant possession;

•
no legal impediment to occupation of tenanted premises;

•
responsibility for cleanliness and damage;

•
compensation where a tenant sees to repairs;

•
the tenants conduct on the premises;

•
locks;

•
park operators right of entry;

•
tenant's right to remove fixtures or alter premises;

•
selling the relocatable home on-site;

•
subletting; and

•
assignment.

Home Indemnity Insurance

Q: What is home indemnity insurance?

A: Home Indemnity Insurance or 'HII" is a type of compulsory insurance that a builder must take out before undertaking residential building work over $20,000.

The purpose of HII is to protect consumers in the event that a builder dies, disappears or becomes insolvent during the building process and up to six years after practical completion of the building work.

Home Indemnity Insurance cont

Q: I have contracted a builder to build a park home. Does the builder need to take our home indemnity insurance?

A: Yes, if the cost of construction of the park home is over $20,000, the builder is required to take out a policy of home indemnity insurance.

Q: I have purchased a park home "off-the-plan" for a new residential park. The builder has provided me a copy of the home indemnity insurance certificate, but it is not in my name. Is this OK?

A: Yes.

A home indemnity insurance policy protects the original owner and any subsequent owners against defective workmanship for a period of up to six years after practical completion of the home.

Fees/Charges

Q: Can a park operator charge additional rent for pets?

A: Under Section 12 of the Parks Act, a park operator must not require or receive from a long-stay tenant, any payment of money for or in relation to a long-stay tenancy agreement except money for rent, a security bond, and fees of a prescribed class.

The long-stay tenancy agreement must disclose all the fees and charges that are applicable to the tenant. If both parties agree to an additional charge for a pet to be incorporated into the rent prior to entering into a long-stay tenancy agreement, then the fee is allowed.

If a long-stay tenant has a pet on the premises, the park operator can charge a 'pet bond' of up to $100 to cover the cost of fumigation when the tenant vacates the premises.

Q: What fees and charges can a park operator charge a long-stay tenant?

A: Under Section 12 of the Parks Act, a park operator must not require or receive from a long-stay tenant, any payment of money for or in relation to a long-stay tenancy agreement except money for rent, a security bond, and fees of a prescribed class.

The prescribed classes of fees, as specified in Schedule 8 of the Parks Regulations, are:

•
charges for residents in addition to the number of permanent residents;

•
charges for water, electricity, gas, and telephone and internet services consumed by the tenant, if the tenant has a separate meter for each utility;

•
fees for gardening and storage services provided to the tenant;

Fees/Charges cont
•
fees for additional parking spaces provided to the tenant;

•
fees for the servicing of an air conditioning unit used by the tenant;

•
fees for the cleaning of the gutters on the relocatable home in which the tenant resides; and

•
a fee to screen the suitability of prospective purchasers when a tenant is selling a relocatable home. 
Q: Is there a limit to the length of time a visitor can stay at the park?

A: The Parks Act does not prescribe a period of time that a visitor can stay on a residential park. This may vary from park to park.

The long-stay tenancy agreement and the park rules, which must be given to a prospective tenant prior to signing the agreement, should clearly state any conditions or restrictions that apply to visitors to the park.

Notices

Q: What is a default notice?

A: A default notice is a type of notice informing one party to a long-stay tenancy agreement that they have not fulfilled their responsibilities under the agreement. A default notice formally notifies the party of the responsibility under the agreement that is not being fulfilled and gives them at least 14 days to rectify the issue.

For example, if a long-stay tenant falls behind in paying the rent, a park operator may issue a default notice for non-payment of rent. This notice gives the tenant at least 14 days to pay the outstanding rent to the park operator.

Q: I have fallen behind in my rent and the park operator has given me a termination notice for non-payment of rent. What are my rights?

A: Under section 39 of the Parks Act, if a long-stay tenant fails to pay the rent in accordance with the long-stay agreement, the park operator may give to the tenant either a default notice or a termination of agreement notice.

A termination notice for non-payment of rent can be issued:

•
without having first given a default notice ( ‘type one termination notice’); or

•
if a tenant has been given a default notice and the tenant fails to pay the arrears in full on or before the day specified in this notice ('type two termination notice').

With a type one termination notice, the specified day to vacate the premises must be at least seven days after the day on which the notice is given to the tenant.

Notices cont

With a type two termination notice, the specified day to vacate the premises must be at least seven days after the specified day in the default notice for the payment of the rent arrears.

The critical difference between the two notices is that where a park operator has made an application to the State Administrative Tribunal ('SAT') for an order terminating a long-stay agreement: 

•
the proceedings in the SAT to terminate the agreement can continue if a type two termination notice has been given to the tenant, even if the tenant pays all of the outstanding rent before the date set down to hear the application; whereas

•
if a type one termination notice has been given to the tenant, the park operator must withdraw the application for termination made to the SAT if the tenant pays all of the outstanding rent and the filing fee for the application more than 24 hours before the hearing date.

If you receive either one of these notices, read it very carefully.  Contact Consumer Protection at 1300 30 40 54, the Tenants Advice Service, or a community legal service if you would like more advice or information.  A sample copy of these notices can be downloaded from the Department of Commerce website. 
Q: How much notice is a park operator required to give a tenant to vacate the premises when the park operator sells the park?

A: Under section 41 of the Parks Act, a park operator may give a termination notice to a long-stay tenant if the park operator has entered into a contract for the sale of the residential park and is required to give vacant possession of the premises occupied by the tenant.

The park operator must give at least:

•
60 days notice for long-stay tenants on a on-site home agreement; 

or

•
180 days notice for long-stay tenants on a site-only agreement.

Selling

Q: Can the cost of selling a park home through the park operator be expressed as a percentage of the sale price of the home - unaffected by other costs?

A: Under section 55 of the Parks Act, it is a term of every site-only agreement that a long-stay tenant is entitled to sell their relocatable home while it is in place on the agreed premises, unless the agreement expressly provides that on-site sales are prohibited.

Selling cont

Section 57 of the Parks Act allows a park operator to act as a selling agent for a long-stay tenant if the park operator and the tenant make a written agreement for the park operator to do so. If a park operator does act as a selling agent for the tenant, the selling agency agreement must specify the amount of the commission to be paid or the method for calculating the commission.

The Parks Act makes no other provisions regarding the contents of a selling agency agreement. If a long-stay tenant and a park operator enter into a separate selling agreement for a relocatable home, both parties are free to negotiate an agreement that is suitable to their particular needs, except that the commission charged by the park operator must be "reasonable".

Q: Should any additional costs to exit the park be clearly identified in the Residential Site Agreement? What costs are allowed?

A: Yes, any additional costs should be outlined in the long-stay tenancy agreement. 
Remember, section 12 of the Parks Act states that a park operator must not require or receive from a long-stay tenant, any payment of money for a long-stay agreement except for rent, a security bond and charges of a prescribed class. 
All long-stay tenancy agreements must clearly state all fees and charges that are applicable to the long-stay tenant. This information must be given to the long-stay tenant prior to the tenant entering into or renewing a long-stay tenancy agreement.

In addition, under regulation 11 of the Parks Regulations, a park operator can charge a fee of up to $200 for vetting all prospective tenants when a tenant is selling their relocatable home on-site and the park operator is not the appointed selling agent.

Q: What commission is payable to the operator on the sale of a relocatable home?

A: A park operator is entitled to a reasonable commission if they act as a selling agent for a long-stay tenant who wishes to sell a relocatable home.

Under section 57(4) of the Parks Act, no commission is payable if the relocatable home is not sold, or sold by someone other than the park operator.

Q: Is a Park Operator required to be licensed to sell a relocatable home?

A: No.

Under section 58 of the Parks Act, a park operator is not required to hold a motor vehicle dealer or real estate agents licence to act as a selling agent for a relocatable home.

Compensation

Q: When am I entitled to compensation under the Parks Act?

A: Under section 46 of the Parks Act, a tenant under a fixed term long-stay tenancy agreement is entitled to compensation for losses incurred as a result of the agreement being terminated in circumstances where:

•
the park operator sells the park and vacant possession of the premises occupied by the tenant is required (section 41); or

•
no grounds were given by the park operator for the termination (section 42); or

•
the agreement is frustrated (e.g. the residential park or the premises occupied by the tenant become uninhabitable or unusable for the intended purpose other than as a result of a breach of the agreement) (section 45); or

•
the State Administrative Tribunal is satisfied that the agreement should be terminated on the grounds of hardship to the park operator (section 73).

A tenant under a periodic long-stay tenancy agreement does not have a statutory right to compensation.

It should be noted that under section 47 of the Parks Act, a park operator is entitled to compensation if a long-stay tenant abandons the agreed premises and the park operator suffers any loss (including loss of rent) as a result of the abandonment.

Q: How much compensation am I entitled to if the park operator sells the caravan park or lifestyle village?

A: Only the State Administrative Tribunal has the authority to make a determination of the amount of compensation to which a long-stay tenant is entitled in the event that a fixed-term agreement is prematurely terminated and the park operator and the tenant cannot reach an amicable agreement.

Section 65 of the Parks Act and regulation 16 of the Parks Regulations provide that when determining the amount of compensation for a tenant who rents a site only, the State Administrative Tribunal may have regard to:

· the cost of removing the relocatable home, including the costs incurred when disconnecting utility services;

· the cost of towing or carrying the relocatable for the distance from the residential park to another site (up to 600 kilometres);

· the cost of erecting the relocatable home on the other site, including the costs incurred when connecting utility services;

· the cost of establishing the relocatable home at the new site, including any landscaping comparable to that of the previous site; and

· the cost incurred by a tenant in travelling and transporting his or her possessions that were kept at the park (up to 600 kilometres). 

Compensation cont

Section 65 of the Parks Act also provides that when determining the amount of compensation for a tenant who rents the site and the relocatable home, the State Administrative Tribunal may have regard to:

•
the costs incurred by the tenant in transporting their possessions that are kept at the residential park, to a new premises (up to 600 km); and 

•
any other loss incurred as a result of the termination of the agreement.

The Park Rules

Q: Can a park operator change a park rule?

A: Yes.

Under the Parks Act, a park operator may amend the required park rules. However, the park operator must:

•
give 30 days written notice to each resident of the park if the park operator wishes to amend a park rule; or

•
seven days written notice to each resident of the park if the park operator wishes to amend the use of a shared premises.

It is suggested that if the park has a Park Liaison Committee, the park operator consults with the committee before amending any park rules.

The Park Liaison Committee

Q: What is the Park Liaison committee?

A: The Parks Act requires a park operator, who runs a park with 20 or more 
long-stay sites, to convene and maintain a Park Liaison Committee ('PLC').

The PLC is a committee with representatives from the park operator and 
long-stay tenants, whose purpose is to consult on a variety of matters that may affect long-stay residents of the park. 
The aim of the PLC is to assist the park operator in maintaining and improving the lifestyle and well-being of long-stay tenants. It is envisaged that through its procedures and workings, the PLC will provide a forum for constructive dialogue between tenants and management.
The PLC is consultative in nature only. The decisions that are ultimately made are up to the park operator.
The Parks Act requires that the PLC be made up of:

•
at least one representative of the park operator; and

•
at least two tenant representatives, chosen by tenants.

The Park Liaison Committee cont

There is no upper limit to the number of people who can be members of the PLC. However, there must be more tenant representatives than park operator representatives. Large numbers of representatives may affect the smooth functioning of the PLC.

Q: Are there any guidelines to establishing and maintaining a Park Liaison Committee?

A: Yes.

The Department of Commerce has released guidelines on the functions and running of the Park Liaison Committee.

The 'Commissioner’s Guidelines: Park Liaison Committees’ can be obtained from the Department’s website www.commerce.wa.gov.au – or by contacting the Department at 1300 30 40 54.

Disputes

Q: I am having a dispute with another tenant on the park. What should I do?

A: If you are unable to resolve your dispute, you may wish to contact the park operator. It is the park operator's responsibility to ensure that the right of every long-stay tenant to have reasonable peace, comfort or privacy is maintained. As with any dispute, it is preferable to communicate in writing.

If you cannot resolve your complaint with the park operator it may be worthwhile to contact the Park Liaison Committee (‘PLC’), if one exists on your park. Caravan parks with 20 or more long-stay sites are required to have a PLC.

One of the purposes of the PLC is to help resolve disputes between residents in a park.

Q: I am having a problem with my park operator, and I don't want to go to the Park Liaison Committee to resolve it.  Where can I get help? '
A: The Department of Commerce provides a conciliation service free of charge. The Department will assist the parties to a dispute to reach an amicable settlement, if possible.

You may also wish to contact the Tenants Advice Service or your local community legal centre for advice.

If the dispute has arisen under or in connection with the long-stay tenancy agreement, either party can make an application to the State Administrative Tribunal for a formal determination of the matter.

Annexes

Q: Can I add an annex to my park home or caravan?

A: The long-stay tenancy agreement should clearly state whether a long-stay tenant can add, alter or remove fixtures to the premises occupied by the tenant.

There are three possible scenarios, namely that the agreement may:

•
restrict any additions or annexes to be built while the relocatable home is on site; or

•
allow for additions and annexes to the relocatable home, with the written consent of the park operator; or

•
allow for additions and annexes to the relocatable home without restriction.

Check your agreement to determine which scenario relates to you, and if you are unsure, seek specific advice about the matter.

Equal Opportunity Legislation

Q: Under equal opportunity legislation, it is illegal to discriminate on the basis of age or gender. How is this addressed in the Parks Act?

A: The Parks Act does not include specific provisions relating to discrimination. For more information about how the Equal Opportunity laws affect your current situation, contact the Equal Opportunity Commission at 9216 3900 or http://www.eoc.wa.gov.au.
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