











Harassment and coercion

Harassment and coercion

It is unlawful to use physical force, coerce or unduly harass someone about the
supply of, or payment for, goods or services.

ACL reference: section 50

What is harassment and
coercion?

It is unlawful to use physical force,
coercion or undue harassment in
connection with the:

> supply or possible supply of
goods or services

payment for goods or services

sale or grant, or the possible sale
or grant, of an interest in land, or

> payment for an interest in land.

Undue harassment means unnecessary
or excessive contact or communication
with a person, to the point where

that person feels intimidated, tired

or demoralised.

Coercion involves force (actual or
threatened) that restricts another
person’s choice or freedom to act.
Unlike harassment, there is no
requirement for behaviour to be
repetitive in order to amount to
coercion.

Legal reference:ACCC v Maritime
Union of Australia [2001] FCA 1549

Financial institutions are entitled

to attempt to collect debts but their
conduct may be undue harassment

or coercion when it involves frequent
unwelcome approaches and requests or
threats for payment. Laws relating

to privacy, harassment and misleading
or deceptive conduct apply to

all businesses — including debt
collection agencies.

For example:

> A woman went into arrears
on her credit card debt when
she lost her job and had to
care for her ill mother.

The bank sold the debt to a debt
collection company. The company
told the woman that, if she left
Australia, she would not be able to
return while the debt was unpaid.

The company also obtained details
and other information about the
woman'’s family. They did this by
contacting her friend, pretending
the woman had applied for a home
loan and seeking information to
verify her home loan application.

The company used this information
to embarrass the woman and
continued to call her, despite her
request that they contact her
through her financial counsellor.

The company’s actions would be
considered harassment.

> A retirement village was sold by
its owners. This led to a change in
management. During the transfer
of ownership, an energy company
salesperson visited residents.

The door-to-door salesperson
explained to all residents that
because the management of the
complex was changing, their
power would be cut off unless
they changed energy supplier. This
would have to happen immediately
to maintain their power supply.

Almost all of the residents signed
with the new supplier. This created
confusion for the residents,
causing issues with payment plans,
concessions, and multiple bills.

The salesman’s statements could
be considered coercion.

For more information about acceptable
debt collection practices, see Debt
collection guideline: for collectors
and creditors. This joint publication

by the ACCC and ASIC is available

from accc.gov.au.

Penalties

The maximum civil and criminal
penalties for harassment and coercion
are $1.1 million for a body corporate
and $220,000 for an individual.
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‘Proof of transaction’
and itemised bills

Summary

Suppliers must provide proof of transaction to consumers for goods or services
valued at $75 or more. A GST tax invoice is sufficient proof of transaction.

Consumers may request an itemised bill.

ACL reference: section 100

What is proof of transaction?

"Proof of transaction’ for supply of
goods or services to a consumer is a
document that states the:

> supplier of the goods or services

> supplier's ABN, if they have one

> supplier's ACN, if they have one but

do not have an ABN
date of the supply

goods or services supplied to the
consumer, and

> price of the goods or services.
Examples of proof of transaction:
GST tax invoice

cash register receipt

credit card or debit card statement
handwritten receipt

lay-by agreement, or
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confirmation or receipt number
provided for a telephone or
internet transaction.

Supplier must provide
proof of transaction

A supplier must give proof of
transaction when a consumer:

> buys goods or services worth
$75 or more (excluding GST),
as soon as possible after the
transaction

> asks for proof of transaction for
goods and services costing less
than $75, within seven days.

Itemised bills for services

A consumer can ask a supplier for an
itemised bill that shows:

> how the price was calculated

> the number of labour hours and
the hourly rate (if relevant), and

> a list of the materials used
and the amount charged for
them (if relevant).

This request must be made within
30 days of whichever happens later:

> the services are supplied, or

> the consumer receives a bill or
account from the supplier for the
supply of the services.

The supplier must give the consumer
the itemised bill, without charge,
within seven days of the request.

It must be expressed in plain language,
legible and clear.

Penalties

The maximum civil penalties for

failing to provide consumers with a
proof of transaction, or not providing

it within the required time, are $15,000
for a body corporate and $3000 for

an individual.



Warranties, refunds, repairs —
‘consumer guarantees’

The ACL sets out protections for For more information, see another
consumers who buy goods and services  guide in this series — Consumer
from suppliers, manufacturers and guarantees: a guide for businesses

importers — the ‘consumer guarantees’.  and legal practitioners.

The consumer guarantees are a This guide includes:
comprehensive set of rights and
remedies that apply to defective
goods and services. A consumer

> what consumer guarantees apply
to certain goods and services

has these rights regardless of any > who is responsible for satisfying
other warranty provided by the the requirements of the consumer
supplier or manufacturer. guarantees

> when to offer a remedy, such as
a refund, repair or replacement.

A consumer has rights under the
consumer guarantees, regardless
of any other warranty.
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Glossary and
abbreviations

Term Definition

body corporate includes a company registered under the
Corporations Act 2001, an incorporated association,
a co-operative or an owners corporation

business day Monday to Friday, except public holidays

buy to take possession of something by hiring, leasing or
buying it, and by exchange or gift

consumer a person who buys:

> any type of goods or services costing up to
$40,000 (or any other amount stated in the
ACL Regulations)

> goods or services costing more than $40,000,
which would normally be for personal, domestic
or household use, or

> goods which consist of a vehicle or trailer used
mainly to transport goods on public roads.

Australian courts have said that the following
are not normally used for personal, domestic or
household purposes:

> an airseeder
> alarge tractor
> an industrial photocopier.

goods include, among other things:
> animals, including fish
gas and electricity
computer software
second-hand goods
ships, aircraft and other vehicles
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minerals, trees and crops, whether on or
attached to land

> any component part of, or accessory to, goods.

liability an obligation to put right a problem — for example,
fixing a defective product, providing compensation
or taking other action
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Term

Definition

manufacturer

includes a person who:

> grows, extracts, produces, processes
or assembles goods

> holds him/herself out to the public
as the manufacturer of goods

> causes or permits his/her name,
business name or brand mark to
be applied to goods he/she supplies

> permits him/herself to be held out as the
manufacturer by another person, or

> imports goods into Australia where the
manufacturer of the goods does not
have a place of business in Australia.

remedy

an attempt to put right a fault, deficiency
or a failure to meet an obligation

regulator

the Australian Competition and Consumer
Commission, the Australian Securities and
Investments Commission or state/territory
consumer protection agencies

services

duties, work, facilities, rights or benefits provided in
the course of business. For example:

> dry cleaning

> installing or repairing consumer goods
> providing swimming lessons

> lawyers’ services.

supplier

someone who, in trade or commerce, sells goods or
services and is commonly referred to as a ‘trader’,
‘retailer’ or ‘service provider’

supply

includes:

> in relation to goods — supply (including
re-supply) by way of sale, exchange, lease,
hire or hire-purchase, and

> in relation to services — provide, grant or confer.

Abbreviations

ACL  Australian Consumer Law

ACCC Australian Competition
and Consumer Commission

ASIC  Australian Securities and
Investments Commission
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Contacts

Australian Competition and
Austra Consumer Commission
Competitions.  GPO Box 3131

Consumer Canberra ACT 2601
Commission 71300 302 502
accc.gov.au
. Australian Capital Territory
[ ] Office of Regulatory Services

.. GPO Box 158
Canberra ACT 2601
waio @ T (02) 6207 0400

e aarer ors.act.gov.au

New South Wales

#“
. di
W, e
NSW . Parramatta NSW 2124
Trading T 133220

GOVERNMENT . .
fairtrading.nsw.gov.au

Northern Territory

:;% Office of Consumer Affairs
N‘. . GPO Box 1722

Tomtony Darwin NT 0801

Government T 1 800 01 9319

consumeraffairs.nt.gov.au

Queensland

Office of Fair Trading
Queensland GPO Box 3111
Government Brisbane QLD 4001

T. 13 QGOV (13 74 68)
fairtrading.gld.gov.au
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Government of South Australia

'C‘_\i"&ji' Office of Consumer and

s/ Business Affairs

South Australia

Office of Consumer
& Business Affairs
GPO Box 1719
Adelaide SA 5001

T. (08) 8204 9777
ocba.sa.gov.au

=

N7
Tasmania
Explove tHhe possivilities

Tasmania

Office of Consumer
Affairs & Fair Trading
GPO Box 1244

Hobart TAS 7001

T. 1300 654 499
consumer.tas.gov.au

Consumer Affairs
Victoria

Victoria

Consumer Affairs Victoria
GPO Box 123

Melbourne 3001

T. 1300 55 81 81
consumer.vic.gov.au

@% Government of Western Australia
| Department of Commerce
gLL, Consumer Protection

Western Australia

Department of Commerce
Locked Bag 14

Cloisters Square WA 6850

T. 1300 30 40 54
commerce.wa.gov.au

ASIC

Australian Securities & Investments Commission

Australian Securities and
Investments Commission
PO Box 9827

(in your capital city)

T. 1300 300 630

asic.gov.au
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